STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RAYMOND H. CRALLE,
Petitioner,
Case No. 01-4832F

VS.

DEPARTMENT OF HEALTH, BOARD OF
PHYSI CAL THERAPY PRACTI CE,

Respondent .

N N N N N N N N N N N

FI NAL ORDER

This matter is before the undersi gned upon Petitioner's
Amended Motion to Tax Costs and Attorney's Fees.

APPEARANCES

For Petitioner: Richard WIllits, Esquire
2290 10th Avenue, North, Suite 404
Lake Wrth, Florida 33461

For Respondent: Mary Denise O Brien, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 39
Tal | ahassee, Florida 32308

STATEMENT OF THE | SSUE

Whet her Petitioner should be awarded attorney's fees and
costs pursuant to the Florida Equal Access to Justice Act (the

Act), Section 57.111, Florida Statutes.



PRELI M NARY STATEMENT

Petitioner Raynond H. Cralle (Petitioner or Cralle) tinely
filed his Arended Motion to Tax Costs and Fees. Respondent
Department of Health, Board of Physical Therapy Practice
(Respondent or Board) waived hearing and sti pul ated t hat
Petitioner is the prevailing small business party.

FI NDI NGS OF FACT

1. These proceedings arise out of DOAH Case No. 01-2928,

Departnent of Health, Board of Physical Therapy v. Raynond H.

Cralle. There, a Recommended Order was entered on Novenber 27,
2001, which recommended entry of a final order dismssing al
char ges agai nst Petitioner.

2. On February 8, 2002, Respondent filed with the D vision
of Administrative Hearings a final order of dismssal in that
case.

3. Petitioner, the prevailing small business party within
t he meaning of Section 57.111, Florida Statutes, tinely filed
his request for fees and costs pursuant to the Act.

4. Respondent does not dispute the reasonabl eness of the
attorney's fees clainmed in the total anmount of $10, 050. 00, nor
does it dispute that costs in the anpunt of $2,655.95 were
incurred by Cralle in the underlying case.

5. The entire record in this case, which includes a

transcript of the probable cause hearing, considered in |[ight of



the entire record in Case No. 01-2928, establishes that the
total anmount of fees and costs claimed here were necessarily and
reasonably incurred in the successful defense of the

adm ni strative charges.

6. In opposition to Cralle's request for reinbursenent
pursuant to the provisions of the Act, Respondent argues that
the case falls within an exception for proceedi ngs which were
"substantially justified" at the tine the charges were brought.

7. The crux of Respondent's argunent is that "[the]

Adm ni strative Law Judge decided the case primarily on the basis
that, in her belief, based on the demeanor of the conpl ai nant,
[ Respondent] was nore credi ble than the conpl ai nant."

8. Respondent's argunent requires that material facts be
ignored. In the underlying case, Respondent had the burden to
prove the adm ni strative charges by clear and convi nci ng
evidence. Yet its factual case was based excl usively upon the
testi nony of Hel en Mesa (Mesa). Mesa's deneanor was just one of
several things noted in the Reconmended Order which cast doubt
upon her credibility.

9. At the tinme of the probable cause hearing, it was
known, or at |east knowable, that Mesa fit the profile of the
stereotypical "disgruntled forner enployee."

10. At least a half dozen w tnesses could have been

expected to corroborate Mesa's testinony, and at the probable



cause stage of the proceedi ngs, Respondent's own expert
recomended that at |east sone of these individuals be found and
i ntervi ewed.

11. Wth this red flag flying, and Cralle's attorney
protesting that Mesa's story should be corroborated in sone
fashion before the litigation process was set in notion,
Respondent el ected to proceed on a needlessly thin
i nvestigati on.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. Sections 57.111 and 120.57, Florida Statutes.

13. Section 57.111(4), Florida Statutes, nmandates an award
of attorney's fees and costs to a prevailing small business
party as foll ows:

(4)(a) Unless otherw se provided by | aw,
an award of attorney's fees and costs shal
be made to a prevailing small business party
in any adjudicatory proceedi ng or
adm ni strative proceedi ng pursuant to
chapter 120 initiated by a state agency,
unl ess the actions of the agency were
substantially justified or special
ci rcunst ances exi st which woul d make the
awar d unj ust.

14. Section 57.111(3)(e), Florida Statutes, defines the
term"substantially justified' as follows:

(3)(e) A proceeding is "substantially
justified" if it had a reasonable basis in



law and fact at the tine it was initiated by
the state agency.

15. The Act does not specify what constitutes "a
reasonabl e basis in law and fact at the tinme [proceedi ngs were]
initiated by the state agency.” 1In this case, the totality of
the record supports the conclusion that Respondent was not
substantially justified in bringing adm nistrative charges
agai nst Petitioner based upon the information avail able at the
time the probabl e cause determ nati on was nade.

16. The Respondent's burden of proof at the final hearing
woul d be a heavy one. Wth a conparatively small expenditure of
time and effort, its investigators could have | earned how weak
its evidence was. Instead, at nuch greater expense to the state
and to Cralle, Respondent elected to proceed w thout taking the
basic investigative actions recomended by its own expert.

17. Cralle's claim the reasonabl eness of which is both
undi sput ed and i ndependently established as reasonable, falls
within the paraneters of the mandatory | anguage of the Act.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that Petitioner's Amended Mtion to Tax Costs

and Attorney's Fees is GRANTED.



DONE AND ORDERED this 10th day of June, 2002, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Fl ori da.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of June, 2002.

Mary Denise O Brien, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Ml Stop 39

Tal | ahassee, Florida 32308

Richard WIllits, Esquire
2290 10th Avenue North, Suite 404
Lake Worth, Florida 33461

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. Kaye Howerton, Executive Director
Board of Physical Therapy Practice
Departnent of Health

4052 Bal d Cypress Wy, Bin Q05

Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701



NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.



